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B. Raliqp Under Review 

On May 4,1998, the United States District Court for the Dishict of Columbia 

(Johnson, CJ.) ordered Bruce R Lindsey, a Deputy White House Counsel, to testify befan a 

grand jury conccming mat&s protected, &cr al&, by the Presidust’s attorney-client privilege 

andthcworkproductdoctxine. l’hcrulhgisatpagc152ofthcJointAppa&x Thcopinionis 

not yet qxxtcd in F&ml Supplement but is available, in dacted form, on Westlaw. w 

Grand Jurv ProcttdjIIOS, Misc. Nos. 98-095,98-096, and 98-097,1998 WL 271539 (D.D.C. May 

27,1998). 

OnMay26,1998,affcrtheOffictofthtPrrsidcatfiledamatianfor 

reconsideration in pars the district court issued a scaled memorandum order denying 

reconsideration but modifying foomote 20 of its May 4 opinion. That second ruling is at page 

2 10 of the Joint Appendix. It has not bazn published. 

The uxmdamd May 4 opinion, the May 26 memorandum order, and the issues 

prescntcdinttlisbriefallrcmaillundcrscal. 
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INTHE 

UTUITED STATES COURT OF APPEAIS 

FORTHEDISTRICI’OFCOLUMBIAC!IRCUIT 

Nos. 98-3060,~3062,~3072 

INREZSEALEDCASE 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MISC. NO. 98-95 (NW) 

BRIEF FOR APPELLANT WILLIAM J. CLINTON 

JURISDICI’ION 

Jurisdiction in the district court was proper under 28 U.S.C. 8 1331 and 18 U.S.C. 

$3231. ~illiamJ.CIintonfiledanoticcofappealfromtbt~~co~‘sMay4,1998~on 

May 13,1998. Jurisdiction in this Court is proper under 28 U.S.C. 0 1291. 

ISSUES PREmNTED 

1. Whether the district court erred in ding that President Clinton’s 

conversations with Deputy White House Counsel Bruce Lindsey were not privileged when Mr. 

Lindsey was being used to facilitate the provision of legal advice to the President by personal 

counsel. 

2. Whetherthedistrictwurterredinfidingtoreqnizthattheattorney-

client privilege and work product doctrine encompassed confidential communications among 
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Fbsident Ciintor4 Mr. Lindsey, and the President’s personal counsel related to Mr. Lindsey’s 

jxcviouspasoxral~onofRcsidczltclinton. 

3. WktkrthedistrictcourtcmdinholdingtbtthePrcsidmtinhis 

personal~~the~ceoftbtPhsidaaQ~havtasYCOmmOIllegal,factualor 

strategic ixrtums that are legally cog&able under the attomey-ciient privilege’s common 

interestrule. 

STM’UTESANDRUIZS 

Federal Rule of Evidence 501, Supreme Court Standard 503, and relevant sections 

of the Ethics in Government Act, 28 U.S.C. 0 591, a spp., me rcpmbcd in the Addendum. 

STATEMEYT OFTEE CASE 

This case emerges fkom the confluence ofthe loIlg4uming “whitewata” . 

investigation with the Paula Jones civil suit. It presents vital issues involving the ability of the 

President to be defended in such matters with no less effkctiveuess than auy other citizn. 

Because such investigations and litigation may well recur in f&n-e mans, it is 

important that a President’s personal attorneys and White House co1~~1 be able to consult fkely 

to assure that both the private and public interests of the President are adequately protected 

provide, effective legal sewices. 
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A. The -teP Investlg8tion 

In the Presidential campaign of 1992, the unprofitable joint invcstmc$ of then- 

GovanorandMrs.CIinton,alongwithJamesabdSusanMcDougal,ina1978~real 

estatcvcnturcknown8stheWhhw8&rDevclopment~bccameamattcrofsome 

-aquidasavingsmdloancxxqmy,Madison~S8vings&LoanAssociatian,which 

wastakcnovcrbyfcdcmlregulatarsinl989. In1992,thcRaolurionTxustcolnpany(RTC) 

begananinwstiggtianofMadisonGuaraaty,randintbcfauaf1993,newspapa axticlcs were 

publishcdsuggestingthatthcRTChad&cdfedcral promamminLittleRocktoinvestigate 

varioustransa&ousinvolvingtheS&L. Rax@zhgthatthcymightbewitncsstsinlcgal 

.
~,incarlyNovember,1993,thcPrtsidcntandMrs.Clintonntainedthtlawfirmof 

Williams & Connolly to rqresent them with respect to the Madison Guaranty investigation. 

That same month, the Department of Justice assumed rcqxmsiiility for tbis probe. 

On January 20,1994, however, the Attomcy General appointed Robcxt B. Fiske, 

Jr., as independent couusel with jurisdiction to investigate matters arising out of the Pmsidad or 

Mrs. Clinton’s relationships with Madison Guaranty, the whitewater Development Compauy, 

and/or Capital Management Services. Department of Justice Final Rule, 59 Fed. Reg. 5321 (Feb. 

4,1994). On August 5,1994, after enactment of the hdepe&nt Counsel Reauthorization Act 

of 1994,108 Stat. 735, Kenneth W. Starr was appointed by the Special Division to replace Mr. 

Fiske and was granted jurisdiction similar to that of Mr. Fiske. During the four aud one half 

years of investigation by Messrs. Fiske and Starr, President and Mrs. Clinton have, with the 

assistance of personal counsel, testified under oath on numerous ocaGoIIs, personally produced 

more than 90,000 pages of documents, answrrtd intemgatories, and provided infixmhon 

iuformally . 

-3-
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B. The Jonm Civil Suit 

On May 6,1994, Paula Jones filed suit in the United States District Court for the . 

Eastem District of Arkansas alleging d&imatiot& emotional distms& and violations of 42 U.S.C. 

86 1983,1985. The P&dent e Skadden, Arps, Slate, Meagher & Flom, LLP, to 

represmthimindefenseofthisaetion. Forthenexttbmeyeam,theputtieswnduetedlitigation 

primariiyovathekgal~of~the~wuldgo~lPainsrasittingPresident. On 

May27,1997,~Suprrmecolptbrejdthatitw~~aadthtcasewas~tothtdistrict 

cant Clinton v. Jm - U.S. - 117 S.Ct 1636 (1997): CaaJpreharsive discovery began 

inthefallof1997. 

Thcbreadth8ndpaceOfthelitigationis-fromthesheersizcofthe 

district court docket, which reflects 332 entries after jurisdiction was returned to the district 

court.” Even that number does not fully reflect the demands of the litigation, however. In the 

16 weeks between October 1,1997 and January 31,1998, plaimiffJones conducted 35 

depositions, the defendants conducted 27 depositions, and approximately 90 motions were 

litigatedinthtdistrictw~inArkansassswellasw~inVirginia,Michi~califarniaand 

the District of Columbia 3n this short time period, plaintBpropounded 23 intarogatories, 72 

requests for admissions, and 77 document requests to the President. PlaintBalso obtained leave 

to file an Amended Complaint, which the President answer& The district wurt held weekly 

hearings via conference call throughout this period to hear argument and resolve disputes. 

As in any extremely active and aggressively litigated civil case, it was necessq 

for the President’s counsel regularly to update and consuIt their client wnceming substantive and 

~~gicdecisionsthathadtobemnrlrwithrtspccttoavarietyofmattcrs,suchaswhat 

II Much of the material on the docket remains under seal. The publicly available docket 
reflects the total number of items docketed. 
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dcpsitions to take, potential areas of questioning and other prqrations for depositions, and 

unfounded allegations. 

dant’s conduct while President, in&ding matten of signikant in&rest to the White House and 

the Residency as an institution. For example, plaintSsought 

�  to obtain medical FtcoTds generaW by White House physicians; 

�  to depose members of the Secret Scrvict charged with protecting the Resident 
and the White House; 

�  todeposecertainmanbersofthePnsicknt’sstaff; and 

�  to conduct discovery intO the President’s alleged conduct with respect to two 
former White House employees, ii&ding Monica Lewinsky. 

Plaintiffs document requests to the Praident also rqukd cxmsultion with the White House BS 

to wbethtr ihe rccmis sought were official White House records or the personal records ofthe 

President. Additionally, piainWtwice issued subpoenas duces ttctam to the White House (one 

was withdrawn, the other quashed). 



onhisstafftabehisagcntandtofacilitffttcommtmicationswithhispasonalcounscl. Mr. 

Lindsey served in this capacity. J.A. 4445,lS. He was ideally suited for &is liaison roie 

because he was a White House lawyer, a long-time trusted advisor, and a pemomd &xxi of the 

Resident who could be relied upon to maintain the confidentiality ofally such di!zll&ons. Mr. 

Lindsey traveled on almost every trip the President took and had prompt access to the President 

whereverhewas. Hewastheref~inapositiontocommunicatewi&thePrqidcntconcaning 

the Jones litigation at times least dismptive to the President’s official duties. J.A. 4445,78. 

Moreover, prior to joining the White House sta& Mr. Lindsey was in private 

practice in Little Rock, and he and his law firm had served as Govemor Clinton’s puxmal 

attorneys and as counsel to the Ciinton presidential campaign in 1992. J.A. 4344, w5. When 

plaintiffs attorneys in the Jones case sought to tisit allegations that had smfbced while Mr. 

Lindsey was Governor Clinton’s personal attorney, President Clinton’s private counsel consulted 

Mr. Lindsey about the prior rqrcscntation. 

Because discovery issues trenched upon mattc~~ of legal significauce to the White 

House, the President’s private counsel found it ntctssary toconsuhf+omtimetotimewithWhite 

-6-
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Housccomsc~aboutsuch~ Mr.Liiparticipatcdinthesccodtationsinhis roleas 

Deputy White House Co-l. As an incident of this worIc as a White House lawyef 

rrprrsentingtheprrsidentinhisoffi~capecity,hcnecessarilyconfaredwiththe~dmt’s 

pcrsonalcormsel~wesedealingwitbthc~cascrmdtbcu~~winvestigationabout 

mattersofcolmnon intemttoboth. JA4647,?12. Thcscconvcrsationswcreintendedto 

ranaincoafi~andocc\artdwithinthc~OfMr.~’S~~ionOf~ White 

House. J.A. 4%%, ‘IlO. 

D. The Expansion of the OK% J-n in hm8xy 1998 

Justtwodayspriartothepresidmt’sdcpositianin~zor#scast,tbeofficeof 

the Independent Counsel (‘UC”) covertly sought on an exped&d basis to expand its jurisdiction 

to investigate %vhethcr Monica Lcwimky or others subomed pajury, obstrwtd justice, 

intimidated witnesses, or othe violated federal law.. . in dealing with witnesses, potential 

witnesses, attorneys, or others concern@ the civil case w v. w” Order, Div. No. 94-l 

(Jan. 16,1998) (Div. for Purpose of Appointing independent counsels) (D.C. Cir.). The cm’s 

request was granted by a sealed order of the Special Division on January 16,1998, the day 

before the President’s deposition. && On the evening of January 16, according to news 

reports, the OK’s main wopadng WitllessWithrtspecttoMS.L&IE@,Ms.LitldaRipp,met 

with counsel for Ms. Jones.y At the President’s deposition the following day, Ms. Jones’ 

counsel asked the President 95 questions regarding Ms. Lewinsky?’ 

u a, m, Baker, “Linda Tripp Briefed Jones Team on Tapes,” ne Was&g&n Pm 
(Feb. 14, 1998). 

Discovery in the Jones matter closed on January 3 1,1998. Protiptly thcrea&r, 
President Clinton filed a motion for summary judgment, which was granted. Ms. Jones’ 
appeal is pending. 

3 
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Em Mr. Liudsey’r Gmnd Jury Testimony 

Mr.~tcstificdbefon~OIC’s~jrnyonFebnuay 18and 19andon 

Mar& 12,1998. J& 45, v. He aaswcmd numerous questionsf&ingtotheJon&itigation 

and Ms. Lewinslry. JA 47-49, fil5-16. He was also asked, however, “a number of questions 

about~]~~cammMicatioaswiEhtheprtsidmswithtbcprtsideat’SprivatcWunstlin 

lpnesv.c~withtbe~~s~~~lintbeoIc~~aodwith~ 

scniortuhhorstotbePnsidest” JA.4539. Counsclforappcllantsarcnotprivytothcprccise 

fourteen categories of information it sought from Mr. Lindsey. Because of Rule 6(e) conccms, 

&c court simply m these catcgolies as illcluding but not limited to the following: 

“Linds$s conversations with the Prcaidcnt 
regardingtheJon~litigation;hisconvcrsationswiththePxcaidcnt 
regarding Monica Lewinsky and the grand jury’s invcstigati~ his 
wmmunications with White House advkrs, including White 
HouscCounsclmembers,abouttheJoatslit@ionamdtheMonica 
Lcwin&ymAncr,theidcntitiesofgrandjurywitncsscswhohave 
bcenintuvicwedbytheWhiteHouseafkrthcir~and 
the substance of those intckews; his communications with Steven 
Goodin,aWhiteHousccmploycccallcdtotcstiQbcfixcthe~ 
jury; whether Lindsey heard dkng the weekend of January 24-25, 
1998,thatBettyCamiewascoopcrating with the OIC; 
wmmunications regarding the President’s knowledge of whether 
Betty Cunie called Vcmon Jordan to help Monica L&n&y find a 
job inNew Y& and communications with Peter McGrath, aNcw 
Hampshire lawyer representing a client with information about the 
Lewinsky matter.n 

J.A. 198-l 99 (footnott omitted). 

Mr. Lindsey declined, on attorney-client privilege and attomcy work product 

grounds, to answer questions concerning confidential communications with the President’s 

The district wurt denied Mr. Lindsey’s motion fix a copy of the transcript but d&ted 
the OIC to make the tmnscripts available to the court. J.A. 147. 

41 
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F. ThcDistrictCoart'sOpinion 

OnMarch6,theOICmovedtowmpclanswus totkqucstionsMr.~had 

dedincdto answcr,~~onthehadnOfthtPnsidart’SpeRonrrlattorneyclicntpriviltgC 

andtheworkproductprotcctions. BoththePreaidwtandthcOfEiceofthePrcsidentIiled 

oppositions,. and the district wurt heard eon March 24,1998. JA. 86. Rxsuant to a 

subsequent wurt order, the OIC made an in camera s&mission on April 24,1998, wnceming its 

need for the testimony. JA. 149. 

OnMay4,1998,thedistrictwurtissuedascaledopinion,rejcctingthe 

President’s privilege claims. The wurt did not question that personal wunsel cpjoyed a 

privileged relationship with the President in both the Jones case and the Lcwkky investigatim 

intermediary to facilitate the provision of legal advice. But it was “not persuaded that the use of 

an intermediary was newssary” in the instant case. J.A, 169.” 

With respect to the President’s assertion of privilege based upon the wmmon 

interest Ixnveen the President pcrsonaiiy and his oflice, the district court rccognizcd that “[tpe 

The district wurt did not address the President’s separate wntcntion that part of the legal 
assistance Mr. Lindsey furnished to private wunsel arose out of Mr. Lindsey’s 
experience as personal wunsel to then-Governor Clinton. 

9 
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President and the White House wrtainly share some concerns ia a broad sense,” but held that “in 

tums of the.Paula Jones civil suit and the grand juty investigation, they do not + a ‘common 

intc&inthclcgaIsckoftheplxasc.” J.A. 175. Thiswasao,thewurtconcluded,because 

%eWhiteHouseumnotbeimplicatcdinanycrimMorcivilaction.” JA. 176. Thewurt 

have opposing interests.” J.A. 177. 

Finally,thedistrictwurtxulcdthatanypemonalwork@uctprotcctionwas 

waivedwhcnmatcriaootherwisewvaedbythatdoctrincwassharedwithMr.~y,sinct 

‘4heWhiteHouseandPresidentCiintoninhispersonalcapecityQnotfacetheOICasan 

‘opposingparty’anddonotshareawmmon&crestinthematter.” JA.179. 

The President in his pcrwnal wpacity filed a timely notice of appeal. J.A. 206.@ 

SUMMARY OF ARGUMENT 

The decision below improperly denies President Clinton, in his pcrxmal capacity, 

the protections of the attorney-client privilege aud the work product doctke available to all 

other litigants. The decision inwnzctly interpmts or fails to rccognk four indqndent but 

overlapping reakns why the wmmunications at issue.here are privileged. First, the dis&t wurt 

erred in holding that President Clinton’s attorney-client privilege was breached by his use of 

Deputy White House Counsel Lindsey to fhcilitate the provision of legal advice to him by 

personal counsel. Sewn& the district court ened in fkiling to recognize that Mr. Lindsey’s g&r 

6l On May 28,1998, the OIC filed a petition for certiorari bcfon judgment, which the 
Supreme Court denied on June 4,1998. 66 U.S.L.W. 3778 (U.S. June 9,1998). 

-lO-
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pasonai rcpresentatian of Resident Clinton made privileged wmmunications among Mr. 

~,~~~andpresidmtclinton’scrarenxpasoaalwrmselrtlatiqgtothe 

eariicr~on. Third,thcdistrictwurtcrredinboidingthattheResidcntandthcoflGcc 

ofthePn?sidult&nothavcarlywmmon le@fLhulorsU8WgicintcrMsthatarewgni2able 

undcrth:wmmonintcr&rule. Finally,thedistrictw~eaedinboldio%thatitsdecision~ 

PresidentClinton~the~ceofthe~~couldnotrbareaconrmonintaestnecessraity 

mcaritthat~counscl’swnfidaltialsharingofworkproductwithMr.Lindseywaivedthat 

priviiege. 

ARGUMENT 

Itis~d~lethatRcsi&lt~likcevuyothcrcitiaen, 

enjoys the right to puxmai legal wunsel. The diskt court decision does not puxport to 

question this right, but it nonetheless directly cballcnges tbc President’s ability to receive 

appropriate and fully informed legal advice. 

If the ruling below stands, the president’s personal and official wunscl caImot 

communicateinwnCknce. Asaresul~thePresidentuumotobtain~his~personalwm4 

legal advice informtd by the possible ramifications of that advice far his official duties. Nor 

may the President danmine for himselfhow to seek and obtain wnfidential icgal advice without 

undue intrusion on his wnstitutional obligations under Article II. The district wurt has sewnd- 

guessed, and disallowed, his chosen course. 

One key guiding principle emerges from a review of the law goveming attomey- 

client privilege: the need to be flexible in defking the workings of the privilege to achieve the 

paramount goal of assming that individuals are able to obtain fully inkmed and fkctually well- 

founded legal-advice. The doctrines at issue here - the absolute nature of the privilege, the 

permissible use of intcrmedities, and the protection of communications in the wmmon intmest 

-Ii-
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-reflect the Wlats’ longstrrnding effort to find practical soluZions to enwurage 8nd facilitate the 

r@Ytofauchadvice. ThCdistrktwurtdccisionfliesdircctlyiathefhceofthese$ore 

adviccandiImeadthrows insurmountableobstaclcsinthepathoftbatcffort. Itdoessobasedon 

STANDMU)OFREVIEW 

TbisappealaddrWcsumcltioILsofiawbytbedisbiawurtwnmningthc 

attomcylciicntpriviicgcandtbeworkproductdocbint. Conclu!4ionsoflawllMu&ctto~ 

ggjg review. United States v. Abdul-saboor. 85 F3d 664,667 (D.C. Cir. 1996). Where the 

districtwurtmadefactuai~dcpcndulton,andrciatedto,8n UToIlwus legal 

understanding, review also is & w. & F.T.C v. Texaco, 555 F.2d 862,876 n.29 (DC. Cir. 

1977). 

II. COMMUNICATIONS BETWEEN PRESIDENTCLINTONANDHISLEGAL 
COUNSEL ENJOY THE ABSOLUTE PROTECTION OF TEE A?TORNEY-
CLIENTPRMLEGE 

It has long been set&d that the societal benefits of an absolute attomey4iult 

privilege outweigh any intrusion that the privilege .may have on the fkthdhg process. 

Recognizing the value of certainty that derives from the gwantee of confidentiality, once courts 

determine that a communication is made in wnfidence for the puxpose of obtain@ or providing 

legal advice, they do not consider the need for particular hfkmation, or the context of the 

request. 

The privilege “is the oldest of the privileges for co&htial wmmunications 

known to the common law.” hioh Co. v. United Sa 449 U.S. 383,389 (1981) (citation 

omitted). its purpose is “to encourage fhll and hnk wmmunication between attorneys and their 

clients and thereby promote broader public interests in the observance of law and administration 

- 120 
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ofjustice.” && It “exists to protect not only the giving of proftssional advice to those who can 

actanit~plsothegivingofinformationto~lawyertomablthimtogivc~~~and 

infomcd advice.” Ip at 390.” 

T&mot&l privileges lik the attomcy~licnt privilege are just&d “by a public 

ascarainingthe~“rlllffetv.~518U.S.1,9(1996)(quotationsominad). Asthe 

suphme court has obsawd,“[tple priviiege ~tb8tSOldlCgddViCCOradvocacy 

servespubliccndsandthatsuchadvicear~~depcndsupanthe~‘sbeingfully 

infbrmed by the client.” &j~&, 449 U.S. a! 389. &&Q &@ v. BladrbuHJ. 128 U.S. 464, 

470 (1888). Thus, aithough the attomcy-ciic!nt privilege may somctimcs have the effect of 

withholding relevant information fkm the factfinder, the privilege is just&d by larger public 

benefits - the greater law compliance and fairer judicial prowed@ result& &om the ‘sound 

legal advice [and] advocacy” the privilege promotes. ubiohe. 449 U.S. at 389. 

Moreover, any loss to the factfkda engendered by the privilege is more apparent 

than real. Because the privilege only protects wmmuniwtions “which might not have been 

made absent the privilege,” Fisher v. United States, 425 U.S. 391,403 (1976), the factfiader 

loses access only to a wmmunication that may never have been made without the assurance of 

confidentiality. “Without a privilege, much of the desirable evidence to which litigants . . . seek 

access . . . is unlikely to wme into being. This unspoken ‘evidence* will therefore serve no 

lf The elements required to establish the existence of the attorney-client privilege are: (1) a 
communicatioxq (2) made between privileged persons; (3) in wnfidwcc; (4) for the 

of obu+ing or providing legal assistance for the client ment m . 

Go ~Lawv~~~ll8(ProposedFinalDmftNo. l,JH6)(tcntatively 
lily 1996)(” lofthe. Relevant sections 

of the Restatement of the Law Govern& Lawvetq are inch&d in the attached 
Addendum. 

- 13-
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~~-seeldngfimctionthanifitbadb#nspokeaandprivileged.” Jaffq,518U.S.at 12; 

~&QyQ@/&449U.S.at395. , 

Once the priviicgc has been held applicable, it is absolute and cannot be overcome 

byashowingofa pxvwmr*sor-snecd. Asthesupremecourtcxpiainedixl~ 

thtvnyeffectivmessoftheastonveyclimt~vilegedepmdsuponitsabsalutc~becausc 

“[a)n~catainprivile&oronewhichplaporbrtobe~nbut~inwidelyvarying 

appiialtionsbytbcw~isIittiebcttcrthannopriviiegem8ii.” 449us.at393. Thecourt 

aPa;ncmp~thissamtpaintina~~contartin~eJtplainingthat”[m)akiagthe 

promkof[atherapWs]co&d&alitycontingcnt... would cvkuate the c&ctivcncss of the 

privilege.“” 518 U.S. at 17. Acwrdiqly, the attorq-client privilege remains absolute 

imspwtive of the nature of the legal issues or forum involved. It applies with equal force in 

criminalandcivilsatings,~~FedRCiv.Evid.SOiadvisoryw~~~ 

(“pri~egesshallcostinuctobedevelapedbythew~oftheUnitedS~~almifonn 

standard applicable !2& i,ll avil and w cases? (emphasis added), and it is well settled tbat 

the privilege remainsabsolutecvcninthegxandjuryscUing. AhhoughtbeSuprcmcCo\at’s 

decision in Branzbuuz v. Haves, 408 U.S. 665,688 (1972), often is cited as support for the right 

of the grand jury to “every man’s evidence,” in that same sentaze the Court went out of its way 

tocxccptprivilc~evidcnce,statinginfulithat~~inagrandjrPysetting”thepublichasa 

. .right to every man’s evidence, cxceot for those oersons orotected bv a wnst~tuttQ 

law. or statutory urivile~.” (emphasis added). 

al The absolute nature of the attomey4Aicnt privilege has btcn recoghd by more than 170 
years of Supreme Court opinions. &, m, Cbirac v. Reinickq, 24 U.S. (ii Wheat.) 
280,294 (1826); Cormccticut Mut. Liu. Co. v. Scbirefet 94 U.S. 457,458 (1876). 

-14-
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m. COMMUNICATIONS AMONG IVIRa LINDSEY, THE PRESIDENT, AND/OR 
TEE PRESJDENT’S PERSONAL COUNSEL ARE PRIVILEGED AND 
CONFIDENTIAL 

emdbyfailingtogive&cttothcseprotectionshcre. 

k Commtmicatious FmiIitating the Provision of Personal Leg4 Advice to 
President Clinton 

In rejecting the President’s claim of a tempomy immmity fkoi civil iitigation 

during his tcm in office, the Supreme Coutt predicted that the Jones v. Clinton suit, ifpropdy 

managed by the wurts below, would be “highly unlikely to occupy any substantial amount of 

[the President’s ] time.” Jones, 117 S.Ct. at 1648. To this end, however, the Court stress& that 

courts below should display a keen sensitivity to the burden on the President of having to defend 

the Jones litigation while discharging the duties of his O&e: 

Althoughwehavenjcctcdtheargumcntthatthepotcntialburdcns 
on the President violate~sepmation of powers principles, those 
burdcnsamppropriatemattcrsfortheDistcictCourttocvaluatein.itsmanagementofthecase. Theh&&mcctthatIsowedtoth~ 
Of&x of tie Chief Executivq, the@ not justi@@ a rule of 

- 150 
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eatogoricd immunity, mould infona conduct of 
. 

. 
a 117S.Ct.atl650-51 (enqkisadded). 

useof8n8gcnttofecilitrrtehisreccigtofpersonallegalrdvi#. Thcdistrictwmnachedthis 

nsuhbyt~~@theIpgffeauti0n0aitshtad: thcamthnitaitkmamsavaihbletothc 

Presidenttodefencltheiitigmiorlby conming the scope of the 8ttomcy-ciiti privilege as it 

applies to agents more restrictively than this Court 8ud eourk gmcrally have done in litigation 

involving parties other than the President. This cramped &uptet&on of the privilege as it 

applies to agents co- legal error. 

1. The Privikgc Extends to Agents Who Fditste tbe Pmvision of Legal 
Ati= 

~CIintonv.Jon~wasrrmandad,thctrialcourt~abriskdiscovcryand 

motions schedule. The President concluded that without some assistance, he could not properly 

attend to his official duties while simultaneously at&r&g to his defense in the M litigation-

Accordingly, the President asked Bruce Lindsey to serve as his agent to assist him at times in 

marshalling information for, and seckng advice f&n, private counsel. J.A. 45-46,plO. For the 

many reasons set forth above, Mr. Lindsey was ideal for this responsibiity. & pp. 4-7, a 

In dacmhing to use Mr. Lindsey as a privileged agent, the President acted in 

conformity with well-established law in this Circuit and elsewhere. Where a client utilizes an 

intermediary to develop and present information to his counsel, or to assist counsel otherwk in 

the formulation and presentation of legal advice to the clien& the protections of the a#onrey- 

client privilege apply to communications involving the &en& the agent, and eoursel. 
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ThedistrictcorrrtrecogniEedthattheprrsidcnthaddcsignattdMr.Lindscyashis 

agentforpuqxmsofsuringlcgaladviceiathe~litigation However,itaxqtedthat 

“[tpmt D.C. Cii has nwa @icitly da&M w&her a client’s agent, such as Lii, cau 

claimtheuttomey4entpriviiege.” J.&L 168. Tbatisfhtlyiruxrmct Ontwosepam 

octcXSionsillrewnt~tbiscolxtllasstatedthatwhcreanag~isusedto-the 

In Liade. & V~.C. v. Resole . Trust 

counsel, the attomcycliult privilege prlYW!s those commticati~ nafwjthsEanding the 

absenccofageneral insurerfiprivilege: 

certainly,~tllCiUSlXCdWfIlmUlliCatCSWitllthCinslnaforthC 
expresspqoseofse&ingkgaladviccwithrespecttoaconcrcte 
clailqorfbrthepurposeofaidiDgml~-mvidedwh 
prqariqaspecifickgalcasc,thelawwouldexahformovcr 
substance ifit went to deny application of the attomey-ciient 
privilege. 

5F.3dat 1515. The”criticalf&or”indetakhgtheeGtaxceofthepri&geiswhether 

communications with the agent are made “in coIlfidulce for the purpose of obtahing legal advice 

from the lawyer” for the client. 5 F.3d at 15 14 (quoting j?T’C v. TRW, 628 F.2d 207,212 (D.C. 

Cir. 1980) (emphasis omitted)). 

InTRW,thisCo~likewisedcclsradthattheuseOf~agartinfscil~the 

provision of advice from mmey to client fhlls within the protections of the attorney-client 

privilege. The Court noted that “[a] line of appellate cases begin&g with Judge Frhdly’s 

‘opinion for the court in United States v. Kovel, 2% F.2d 918 (2d Cir. I%]), has recognized that 

the attorney-client privilege can attach to repor& of third parties made at the request of the 



obtaindhmtheclicnt.” 628FAiat212. ThisCourtsucssedthstitbelicvedsu+”holdbgstc 

privilege, ggg am and (b)(l) and (4), and the eviduxc treatises have given fbll recognition 

to it as well. &g s 8 W-ore, Evidence 5 2317 at 618 (McNaugbtonrcv. 1961) (“[a] 

wmmunicfltion * . .by~yfonnofagencycmployedarsetinmotionbytheclierrtiswithintht 

privilege) (“Wigmore”); Jack B. We&&n a a., W&stein’s Federal Evidmcc Q 503.15[33 (2d 

ed. 1997) (privilege applies to communications involving ‘hon-clicnt [who] Mhcrs the in&rest 

of efftctve rrpnscntation”) (“W&stein~. 

dispute that Mr. Lindscyb role was to B the provision of legal adviw tothe Resident 

through the wmmunicaticm of information to the President’s pr&te wuusel and the 

wmmunication in Mum of counsel’s questions and advice to the President. The district wurt’s 

failure to hold accordingly was legal error. 

2. Tbc President Is Not Required to Establish Necessity and, in Any 
Event, tbe Use of Mr. Lindsey Was Necessary 

The district wurt offered several other reasons for denying the protections of the 

attorney-client privilege to the -dent in wnnectionwithhisuseofMr.Lindseyin 

9t While this Standard was not enacted by Congress, this Court has looked to it for 
guidance. &g, s Linde, 5 F.3d at 1514. 
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wmmunicatingwithprivatcwunscl. TIIeEustofthcscwasthatthewurtwas%otpersuded 

thattheuseof~.Lindscy]wasncccs=y.” J.A.169. Insuperimposingancccssip 

~ontheuscofagcnt&thedistrictwurtagaincommittedlegalerror. 

This~hrrsnnnrhefdtbattheprivilegc~~~inagencysinrationsonly 

when%ussary.” Tothccolrtrary,thisCourtquitcplainlybasavoidcdadoptionofsucha 

rcqukme In u fbr aiample, it was sufkicnt to warrant 8pplication’of the priviiege that 

theclientandwunsclilltdedthatthe commlmicationsbcamfi~andthatthcy-

theclient’srecciptoflcgaladvice. lnd&itwasirrclcvanttotilc~aualysiswhctherornot 

the insured wuld have communi& dira%ly with wuxtscL Similariy, in=W, this Court 

nowherestatedthatwmmunicationsbchvcwanagu& couascl and client are privileged only 

where the use of the agent is a nwcssity. 

The cvidcnct treatises have also rejected neccssityasa~uisitetoapplication 

oftheprivilege,focusinginsttadashasthis~~onwfieChertbeuscofanagent~the 

.provision of legal advice. Thus, Weinstein w&es that w aueshon should n ot be whether the 

third berson is necessary, but whether he or she is helpful to the intucs& of the lawyer-client 

relationship.‘* W&stein Q 503.15[3] (emphasis added). Wigmore states quite plainly that “a 

communication. . . hy gnv form of anency employed or set in motion by the client is within the 

privilege.” Wigmore 0 2317 (emphasis in original). And McCormick declares that it should not 

matter whether the use of an agent “was in the particular instance reasonably newssary to the 

matter in hand.” McCormick on Evidence 0 91 at 335 (4* cd. 1992). 

An examination of the “necessity” for an agent’s use would embroil the courts in 

second-guessing the dctcrminations of attomey and client that the ut%zation of an agent would 

better help the client secure proper legal advice. This is second-guessing that the warts are 
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paorlyequippedtahandlc,as&nplyillustratedbythiscase. Asnotedabove,~p.4,$!!!lx& 

whenthe~casewas ~to~districtwratinl997,ahccticperiodof~v~ 

ensm& involving ntKucmusdqxMition&motion&andplcadingsofailkinds,includjng 

numcrous~csandadmissionsfeqllcsts InthefaccoftbisintensivtlitigatiOn,the 

Prrsidcntdaamiacdthrrt,witho\rttbtassistan#ofanagad,htdmalywuldnot~tohis 

defmsewhilefulfillinghisofficialduties. JA44-45,18. Thlathiswasthecaseishardly 

su@sing. Asoneof~mostrespectedscholarsofthcmodanprrsidcncyhas~official 

dcadlineswe[the~~s]pasonslagends,... dlain[ing]hisulugyandcrowd~hlg]his 

time regardless of all else.*I”/ hxk&bascdonnumerousautho&i~thcSuprcmeCourt 

acwpted the premise that the pnsident “owupies a unique office with powers and 

responsibilities so vast and important that the public ti dcmauds he devote his undivided 

timeandattcntiontohispublicduties.” CIiatoa. 117S.ct.at 1646. 

The district wurt’s s@tcmwtthatitwas~foragovemmen tlawyertcl 

serve as the President’s agent because this meant the use of “White House staff for personal 

matters,” J.A. 172, rcfiects a fkndamental misunderstanding of the Supreme Couct’s explicitly 

expressed concerns. Mr. Lindsey’s efforts made it possible for the President to transact his 

official business more cfkientiy. The Suplrcmt Court admonished that the lower courts must 

give “the utmost deface to Presidential zesponsibilities,” a 117 S.Ct. at 1652; indeed, 

there are fimdamental @on-of-powers limitations on the ability of a wurt to supervk how 

the Executive and Legislative branches organ& themselves to discharge their wnstitutional 

responsibilities, w mer v. Watson, 628 F.2d 133,140 & 141 x1.30 (DC Cir. 1980) 

(“[t]he judiciary is not to act as a management overseer of the Executive Branch”) ; a also 

1w Richard E. Neustadt, &Power 
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mm 59 F3d 1291,1307-l 1 (D-C. Cir. 1995) (holding that 

sqarati-f-pourers wnccrns render questions whcthu cknlgrhonal employees are 

pcdimhg plcrmM%le “official work- as opposed to impamki%le -peWnal senke” non-

justiciable unless CongrcS has supplied Clear rule Of &cisiOn). 

speakdirectlytothepnsidtntwhenhcwastravellingwithhim,arha~Mr.~calltht 

President ot.her~&. J.A. 170. The district wurt questioned why counsel wuld not call the 

President directly illsted of Mr. Lindsey. It wmpletely ignoral wuusel’s point that Mr. 

Lindseyusuallytravclswiththepresidenfaadh~isbcst~~toraistissueswjthhim 

atatimethatisleastinlrusiveonothcrmatters. ItalsooverlookedthefbcttbatevcnwhcnMr. 

Lindsey is not travelling with the Resident, he still is in fkqucnt wntact with him on a variety of 

mattcrsandisfarbcaapositionedthanw~ltoraiseissucswitfitheprrsidcntattimesleast 

likely to disrupt the President’s official duties. 

In the second statement, counsel for the President in the OIC investigation stated 

that they had not yet found it necessary touseh4r.Lindseyto-theirwmmunications 

withthePresidentinthatnewmatter. ThedisBictwurtdeclaraithatthis%ctsbonglysuggcsts 

. . . that Lindsey was not ‘reasonably necessary’ as the President’s agent for communication with 

Leader&b from Roosevelt to kan 130 (1990). 
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respect to the &gs easeP JA 170-71. In doing so, the district wurt wmpletely ignored the 

sewndhalfofw~l’sstatun~thatithadnotbecn necessarytorclyonMr.Li+eyasan 

agent in the OIC matter ‘%aausc we haven’t had the immedky of the civil litigation.” J.A. 

133. Thedistrictwurtsimplyf&dtodistingtlishbaw#nthe~ofthetwomattcrs. 

lJhimdy, the most troubIing aspect of the district court’s determination that Mr. 

Endscywasnota%ccsaq”agentisitsm&c&ngoftk~da&iti Farti”giving 

‘~utmost~~‘“ll7S.ct.atl65~tothepresiQrt’sdedsian~beshoulduscanagcnt 

used as a ‘%ue intermcdia&$ [someone] whose function is simply to ensure that messages &om 

aciicnttohisorhcranorncy~rtctivedandM~” J.A. 171. Thisholdingalsowas 

legal emr. 

On numerous occasions, wurts have held that the privilege can apply in situations 

where an agent, far from just passing information back and forth between counsel and client, has 

enhanced the value of those wmmunications. In TRW. for example, the district court had held 

that the privilege could not apply to a study of the client’s credit qorting systan that had heen 

prrparedbyathirdparcywnsultant,onthc~~thatonly”ministaialagcnts”whodoaot 

engage in the “independent compilation and analysis” of information can be brought within the 
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ambit of the privilege. 628 F.2d at 212. This Court a&med the rcsul& but expressly not for the 

reasonsuti~bythedis’xictwm &). Rathcr,theCourtshitcdtbatthcprivilegewould 

aaachtotbcagcnt’srepartifithadbecnprrpared~theptlrposcofo~~advicc~ 

wunsd. IQLu!212-13.lhattbcagcnthadplainlydcmemontiumz&yinfbnWion~mthe 

clientdidnotaEecttka&ysis. 

Ahostofotha#narshavcheldthcpriviltgeappiicabletorgmtswttohavr 

addedvaluetoattomcy-clicntwmmunications. &,rs,~v.Judso~,322F2d460, 

462-63 (9 Cir. 1%3); m v. Ha- Svsyyp~, 104 F.R.D. 442,445 (E.DSa 

1984). P~nowrathasmadcthepointmacmphati~~didJudgtFricndlyin 

Kovel: “[w]e cannot regard the privilege as confin& to ‘menial or mix&&l’ [agents].” 2% 

F.2d at 92 1. He provided several examples of agency situations in which the privilege might 

apply, including Were [an] attorney, ignorant of [a] foreign language [spoken by his client], 

sends the client to a non-lawyer proficient in i& with imtmctions to intcmiew the client on the 

(emphasis added). 

In holding to the wntrary, the district wurt cited mt of the Jaw 

Govemine Lawvm 5 120, cmt (f). But those very examples confirm that a privileged agent rxtn 

do more than serve as a conduit for information. Thus, the -tdescribesasprivilegal 

agents parents who accompany their 1 &year-old to a meeting with the child’s lawyer, and the 

“Acwun&nt [who] accompan(ies] Client to a wnsuhation with Lawyer so that Accountant can 

explain the nature of Client’s legal matter to Lawyer.” Ip. Jn these situations, the agents are 

clearly doing more than passing messages between wunsel and client - they are enhancing the 
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quality of the wmmunication between the two. These examples aiso make clear the district 

court’s uror in concluding that the privilege dots not attach to meetings at which the President, 

privatewunselandMr.Lindscywcreallprcsmt &J.A. 167n.7. MrLindseywasnotlimited 

inhisFolt~Sttotheministaia)taskofrelaying~~butcouldpropaSyassistthc 

FwIidcntbyplwidingadditicmalinsightandinfbrmation~suchdiswssions. &&h 

.
Jurv~UndcrS& 947 F2d 1188,119O (4* Cir. 1991). 

R Commualeatloas Related to Mr. Liadaey’s Former Representation 

Priorto1993,Mr.Lindscy~~ -cihIton’spusonaiw~lon 

anumbcrofoccasions. Hedealtinthatcapa&ywithissucstbatthePresident’sprescntpemonal 

wunsel also have had to address. J.A. 43-44, m-5; J.A 171. The district court noted that 

“Lindscywaswnsultingwith[pasonalwunsel]ngrtrdinglitigationsrrategyanddescribinghis 

past representation of Resident Clinton,” J.A. 171, but it overlooked entirely the point that 

w~~~betwccnprwcntandpriorwunstlastosuchissutsfallsquarelywithinthcattorney-

client privilege. 

Three paints are ind@nm&le. First, attomey-clknt co&dencesrcmain privileged 

aftertheterminau on of a mpresentation. Supreme Court Standard 503(c) (former attorney can 

invoke the privilege); J&statement of the J,aw Govemimr Lawvcm 8 45(2) (forma lawyer must 

continue to protect the client’s wnfidences); ABA Model Rule 1.6, cmt 22 (“[tJhe duty of 

wnfidentiality wntinues after the client-lawyer relatioriship has temkakd). Second., wnsistent 

with the privilege, prior wunsel can -indeed must - communicate wnfidcnccs to subsequent 

counsel to facilitate the ongoing repmsentation of the client &statemcnt of the La WGOW 
. 

Lawvers 5 45, cmt (b) (“[t]he lawyer must make the client’s . . . papers available to the client or 

the client’s new lawyer”); 4 58 (2>(3) (same). ‘Ibird, information acquired by wunsel 
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suhseqmt to a xepmwmion relating to the subject muter of the repmention remains 

wnMential. ~~lll~cM(c)(“confidentirrlcliaainformationcwsistsofiafonnation 

relatingtothatcliez&aquiraibyalawyer... inthewurSeoforasaEsllltofxqmsentingthe 

client . . . ~~~...aAatherrgrrscntllsianiscanfidcntia~Jolongasitisnot 

genedyknownandrcl8testothe~on.“). 

lheapplifzdionoftheseprincipleshercisstrsighdarwar& whercMr.Lind!4ey 

has wmmunicated confidences arising out of his rcpmmxMon of thcn&mmor Clinton to the 

Presidcnt’sprwentwunse~those confSmmhavenotlostthcirprivilcgedstxtus. Bythesarne 

tokcn,~prrsmtwtmstlhavecommrmicatedinfomratiolltoMr.Lindseynlatingtohis 

prior qresentation of the Governor, “for example, in the fom of Smnation on Axqucnt 

developments,” &, those wmmunications are also privileged. The district wurt wmmitkd legal 

error in holding that h4r. Lindsey’s testimony about such matters wuld be wmpelkd befm the 

grand jury.” 

C. Communic8tioas in the YCommon Inter&~ 

Thcw~klowheldthat”PrrsidentClintoninhispasoaal~docsnot 

share a legal ‘common interest’ with the White House such that communications between White 

House attorneys and the President’s personal attorneys fall within the w-client privilege.” 

J.A. 178. More generally, the district court held that a ‘%&al government agency cannot &arc 

a ‘common interest’ with a private individual against the .United States, here rqxesented by the 

OX.” J.A. 175. The wurt based these holdings on the grounds that (1) “the White House 

cannot be implicated in any ckninal or civil action and thus does not share F%esident~Clinton’s 

Lawyers who enter government service are not exempt f&m the duty to ensure an orderly 
transition in the reprexntation of their former clientq and no authority suggests that they 
breach the privilege or violate their public obligations in doii so. 

111 
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legal interests, JA. 176; and (2) that President Clinton and the White House necesarily have 

aTorbothintheselMemen&oftk commonhItuulrulelIndhIitsnfusaltorecogniacits 

applieabiihue. 

1. The COEUWIII Iatcrat DoctriacIs 8 WdI-Estabbhed Component of 
the Attomey-cknt Prhaege 

‘Ibecorrrmonima#rtnJeislm~~~~oftbcattorncyclientprivilegethatis 

unif~yacwptedtmdeadaned,psaticufarlyinthisCii ~jnReSealed~29F3d 

715,719@.C.Cir. 1994).W Itenablescounsclforciientswhosh8reawmmon intuestro 

exchangeprivilcgcdw~~cations~rmorocyworkpnoductinardatoldequatelyprrpaPta 

defcnst without waiving either privilege.” m 975 F2d 81,94 (3d 

Cir. 1992). The rationale behind this doctk is the same as the attomey-client privilege itself- 

that the shming of information between wunsel for clients with a common btercst will 

“encowe full and &mk wmmunications between attorneys and their clients and thereby 

promote broader public interests in the observance of law and admi&mGon of justice.” . 

UDiohn, 449 U.S. at 389. As noted by one court, “[t]he need to protect the ke flow of 

information from client to attorney 1ogicaIly exists whenever multiple clients share a wmmon 

interest about a legal matter.” United States v. Sch- 892 F2d 237,243 (2d Cir. 1989) 

(citation omitted).‘” 

IY 
i&s&John 
Woa, 913 F.2d 544,555:5v;, (8th Cir. 1990); United States v. AT&T, 642 F.2d 1285, 
13oo-01 (D-C. Cir. 1980) (application of wmmon interest privilege in work product 
context); Supreme Court Proposed Rule 503(b)(3). 

131 See also 2 Stephen A. Salt&erg et al., j%deral Rules of Evidence Manual 599 (6th ed. 
1994) (“Saltzberg”). 
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.The dacthe ~vus 8n array of wmmunicazions, including mong wmsel for 

cfi~withcommonintaests, betwccntwosetsofcIialtsandthciriawyers,and~~an 

iadividualher~wunsel,aodanattameyfaradiffaentpartywithaw~onintcrtsSas 

longrustbepurpoaeoftk comnnmi~onistoobrainlegal8dviceinthecomulonintmst. 

rnrlrrA**e=-i== communic8!ionsbetweenadefen&ntclientandaco-

dCfddS~‘“d adionsbetwemclicnIsjointlyrepsaWibyasingle8ltomey,*5’ 

wmmuniw&ions between in-house wunsel for a corpomiond oukide wunsd? 

wmmunicationshetwwn~ andpri~cntiti~*wandcommunicatiansbctwccntwo 

go- entities’” -agaiqaslongasa common~ispsvsuedandthe 

wmmunicationsareforthepurposeofpvidingeffectiwlegaladvi#. sincetheplivilege 

belongs to both clients, it may be invoked by either and cannot be waived milamlly.‘” 

Two additional obmvations demonsbate th&galemrinthedjstIictwurt’s 

deter&u&on that President Clinton “does not share a legal ‘commoniatacst’withthewhite 

House.” First, courts generously wnstrue the kinds of overla@q wncum that cons&u@ a 

& Schwinuncr, 892 F.2d at 244; United States v. McParti& 595 F2d 1321,1337 @’ 
cir. 1979). 

& United States v. Mommy, 927 F.2d 742,753 (3d Cir. 1991). 

See. e.pt, Natta v. Zle& 418 F.2d 633,637 p Cir. 1969) (wllecting cases); Burfinnton 
lndus. v. Exxon Corn, 65 F.R.D. 26,36 (D. h&L 1974) (collecting cases). 

&e, ES., United States AT&T, 642 F.2d at ljOO-01 (common intmst rule applied tci 
documents shared betw& the government and MCI). 

.
Set- 162 F&D. 344,345-46 (ND. Ill. 1995) (draft affidavits of 
an FBI agzt held to be privileged under a joint defense agreement between the FBI and 
the City of Chicago, despite fact that the FBI was not pmty to the suit). 

J&&&&&, 913 F.2d at 556; Iptcrfaith Hous Delaware. Inc. v. Town 
841 F. Supp:l393,14OO-Q2 (D. Del. 1994). * 
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ywmmon interestw The shared interest may mke many forms and may be Yegal, factual, or 

strategic in cbnrauu.“lO/ Of@acommon~cxistswhcretwoormorecli~facethe 

same~orartiwohndin~oameiwesti~~includingbothgrandjlpyardl 

. . ~~~~211bPb~~~~thC-,LIS101y:aSthmisaIcgal,factual 

or smtegic overlap. Nor must the client be actively involved in litigation or even facing 

.~cxpome;witnusuinthesuneinvestigatianshueawmmon hitucs4 as do clients 

who engage in a joint &brt to avoid litigation, even ifthe litigation is not immbnt or 

probable.= 

Thedistrictwurt’ssccondururwasitsfailureto~ th8tcvenclimtswith 

intcrMs~are~tgmaallycongwntmaystillbavcsufficientcommaninta+sttopamit 

confidential information sharing? Thewlnts8ndothuauthoritiesrrpeatadlyhavemadethis 

201 Restatement of the Law Govm Lawve~ Q 126, cmt t; S&Q w 
Amof 106 F.R.D. 187,191.92 (N.D. Ill. 1985) ;&intif& in 
separate litigation found to have sufiicicnt mutuality of fbctual and/or legal interest to 
invoke common interest privilege). 

211 See Continental Oil Co. v. United States, 330 F.2d 347,349&l (9th Cir. 1964) (comma 
interest privilege applied to wrparations which cx&nged witness interviews of their 
respective employees who had testified before a grand juy); j%tter of Gmnd lurv 
Se, 406 F. Supp. 381,389-92 (S.D.N.Y. 
1974)(wmmon interest privilege applied to clients f&zing SEC invcstig8tion). 

W a, u, SCM Corn.. v. Xerox Core ., 70 F.R.D. 508,513 @. Corm.) (The privilege 
need not be limited to legal wnsultations . . . in litigation situations . . . . Corporations 
should be enwuragaI to seek legal advice in planning tkir afkirs to avoid litigation as 
well as in pursuing it.“), amxsl dismissed, 534 F.2d 1031(2d Cii. 1976); united States 
M, 809 F.2d 1411,1417 (9th Cir. 1987) (common btcrcst found among those m:* 
in “sorting out the mpective affairs of the Church and Mr. Hubbard” even though some 
ofthepasonspnscnthadnotbeensucdaaddidnotfaceany~~liability),~ 
I& art er 491 U.S. 554 (1989). in 

231 Thedistrictwurtmisappliedtwofactuallydistinctcasesto~itsvicwtbatthat 
could be no legally wgniable common interest between President Clinton and the Ofiicc 
of the President. The court in United States v. MIT’, 129 F.3d 681 (ILL Cir. 1997), 
enforced an IRS summons for documents that MIT previously had shared with the 



SharplY, does nOt mcBIl that cO22Imunications on matters of common inkrest axe non.qrhileged.” 

jointddnsemaybemadcby ttcmmha~bcdfcllowsdounotinitsclfnegatethe 

existence or viability of tbe joint defense.” Jn re Grape htrv Sm Duct Tecum Dated Nov. 

16.1974 406 F. Supp. 381,392 (SDNY. 1974). T&: privilege nmainsiSkbK%aSlangaSthCE 

isasharedlegal,factualor~cimerrstatthetimeofthe~~~~~ 

2 Communlatlons Betweeu Personal and WhikEowe Counsel Are 
Privileged Under the Common Merest Rule 

lnmlingth8ttheResidentandthePresjdencydanotsbareacommoninta+st,as 

a matter of law, the district want overlooked the significaut wngmcna ofin&Kstsbetweenthe 

DefensecontractAuditAgtncy,dcspitcMIT’sargrrment~~wcrcpmttcted\mder 
the common interest dochne, because the only “common inter&” the wurt wuld find 
was the highly %lxtmct* intuut in We proper perhmance of ms-dehse wnhacts 
and the proper auditing and payment of MIT’s bills.” 129 F3d at 686. This comes no. 
~~near~multitudcofintcrtstsshartdbyPrrsidemCliatonandtheWhitcHousein 
connection with the swirl of civil litigations and cangressianaldgraadjrpy
investigationswithwhichtheybotharesoentwined. Thcdccisionin~St8tes 
Aramony, 88 F.3d 1369 (4” Cir. 1996) is totally inapposite, since m had 2 

z 

accuscdofdcfraudingthtparrywithwhichheassertcdacommoninta#Stheir 
relationship was plainly adversarial. 

241 See alsq Eiscnbenz v. m 766 F.2d 770,787-88 (3d Cir. 1985) (“Communications to 
an attorney to establish a common defense stmtegy arc privileged even though the 
attorney rqresents another ciient with some adverse &rests.“) (wllccting cases); 
McPartlig, 595 F.2dat 1336-37 (common interest privilege does not rap&c complete 
compatibility of interests). 

29 &g. eg, Proposed Supreme Court Rule 503(b), adGsory commits notes (common 
interest rule applies ‘%hre diffkrent lawyers represwt clients who have m &rests in 
commonn) (emphasis added). 



neseobsuvationsInaysecmelcmentuy,buttheywueentirciyigeortdbythe 

districtwurt. Inavcryrealaindsignificantway,ttreobjectivesofWilliamJ.Clinton,thcpason, 

and his Administration (the Clinton White House) are one and the same. The latter would not 

exist without the former and without the fomra’s electoral success. Inuumerable decisions that 

he makes affect him both officially and pemonaUy. 

~the”wmmonality”atiss\acherrismarcsignificantthanintheusual 

LLwmmon interest- cases discussed above invow tm, sejtar& clients. In this prowed& of 

course, Fksident Clinton and William J. Clinton, the person, are one and the same. 7his one 

individualhasseparatcroles,andscparatesetsofwunstltoadvisthimineachrole,andinthis 

respect resembles a wxporatc officer who may in a grand jury investigation be advised by 

26/ ThewmmoninterestanalysisoftheEighthCircuitin~reGrandJurvSubboma,ll2 
F.3d 910 (srn Cir. 1997), on which the district wurt relied, is not applicable here given 
the unique wnstitutional status of the President. 

Whilethedistrictw~stattdthatrtYeOlCislaotinvcstigating~WhittHouse,... 
[and] [t]he White House is not involved in any adversakl prow&@,” JA. 202, the OIC 
hasinfacti~manysubpocnestothcWhiteHoust,bothfordocuwntsand 
testimony, and has examined before the grand jury many Administration officials, 
sometimes several times. 

271 
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puscmalmattus. lnsuch ~awmmoninterestprivilegeisrewgniztd,toallow 

respccttobotllpusonalandofficialinterrsts,thcPruidultisthe-dccisianmaku. (Ill 

thisxcspectheismoreakntikneclientwithtwo~ofwunseL~ Nomnttnhowdispsmk 

responsible. 

The district wult’s wmlnent that “[a] Wenal govemmalt agencycannotsharea 

OIC,” J.A. 175, is thuzfm both mistaken and a considerable ovcrsiinpli&ation. First, of 

plwrvhg the attameyelient privilege far cor&erences ktwemtheirrespc&vewunsel. & 

u.. AT&T, 642 F2d 1285. Second, however, the commm miss&&s the issue. The OIC 

2v See. e.g, -of Jurv Su$l6.1974,406 
F. Supp. 381 (wmmunications between wunsel for wrporation and wrpomte officer’s 
personal wunsel covered by wmmon interest rule). 

291 Professor Gwf%y Hazard has observed in a letter to White House Counsel John M. 
Quinn, that: 

“One way to analyze the situation is simply to say that the ‘F?esident’ has two sets 
oflawyers,engagedinwnferringwitheachother. Onthatbasisthereisno 
question that the privilege is effkctive. Many legal wnsul&ons for a client 
involve the presence of more than one lawyer. 

Anotherwaytoanalyztthcsiarationistow~~thatthe‘prrsident’hastwo 
legalcapacitics,tbatis,thecapacitytxoffi~o-inhisofficeaspnsidcnt-and 
thecapacityasanindividual. ‘Thewnceptthatasingleindividualcanhavetwo 
distinct legal capacities or identities has existed in law for centuries. . . .” 

141 tong. Rec. 18,948 (Daily cd.) (Dec. 20.1995). 
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rcpwems only the pmscamd interuts of the Wnitad States” in this case, pursuant to 28 

U.S.C. 5 594(a). The Ethics in Govemmcnt Actsp&hllyaaI&ohstbe~entof 

Justiccto~thcbroadaimerestsoftbeUnitedSEateswithrrspcctto”issuesoflaw”by 

filing a brief amicus curiae in any pmmding in which the OIC is involved 28 U-S-C. 0 597(b). 

Finally, the htwests of tk “united States” may be sufliciaxtly divqent within the Executive 

Branchastomakejusticiableadisputabetwaeaahaidcntandaspacialpmcmtor. SeeUnited 

states v. Nix- 418 U.S. 683,697 (1974). In this case, the Dapammt of Justice, the Clinton 

~House,andtheOlCeachinasi~~~~a~oftheWnitedS~” 

aadtheyhavcsratlyformd~lvcsgllgppogigg~~~fbcsc~~~chtheyhavc 

advocated sisnificantly diiTerent views on various lagal quastim. 

Thedistrictwuttalsosuppomditsholdingthatthuewasnowmmoninmest”in 

the legal sense of the phrase,” J.A. 175, bcnvacn the Resident personally and officiaIly with the 

observation that “[i)n the situation at hand, the White House cannot be implicated in any uiminal 

or civil action and thus does not share President Clinton’s legal &em&,” J.A. 176. But that is 

demonstrably false. The White House is, from time to time, swd ci~IIy.~ Moruwcr, the 

impeachment and removal of a President obviously has a camstmphic e&t on that President’s 

“White House," subjecting the individuals working there to tamhation and the Admhhthon’s 

policy initiatives to extinction. An& in this very case the President is fkcing investigation by a 

prosecutor chaknging him simultaneously iu his personal and official cap&ties. Under the 

governing statute, the independent wunsel is mandated to investigate wnduct both in the 

traditional role of a prosecutqr and, also, as an agent of the House of Rcprrsentative.to report 

301‘ See. e.&, complaint in Alexander v. ‘The Executive Office of the President. et &, Civ. 
No. 96-2123 @D.C.), alleging that the Ehcutive Office of the President acquired FBI 
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“any SUM and cruiiile infommion . . . that may canstitute &umds for an imJ3eachment.” 

28 U.S.C. 0 595(c). The Olc’s imestigation, therefore, necessarily “irnpkates” bqth the 

presidentptrsanaltytrdtheclintonprrsidmcyas~comrarytotbedistrictwrat’sassation. 

Tbewurtbelowalsaappuauitosuggutthatthewmman interutcasesrequire 

asimik&yoflcgaljeopardy,butthataLsoisnotthecase. WhcnthisCourtrewgnkdin~T&~ 

thattheJusticeDcprahnmt’kndMCIsharcdacommon intuestinacivilau&ustcasefm 

puposesofpoolingattomeyworkprodk&tdidnotdosohccausctbetwotlltiticsEacedsimil8r 

perils. ltratherrew~thatthcworkproduct~wuldcoverboththego~ 

agency and the private telccomm unicationscorporraianbccauseinconductingthecivillitigation, 

they had a wmmm object& in su#xssfully prosecuting their mpective actions against AT&T. 

As the Court ohserved there, “[t]hc Government has the s8me entitlement as any otherparty to 

assistance fkom those sharing wmmon interests, whateva their mot&es.” AT&T, 642 F.2d at 

1300. SincttherrcanbtnoqucstioathatbothtbtOlC,byvirtueofitssbrtutarydutjts,andthc 

House of Representatives, by virtue of its wnstitutional duties and its public statement.~,~” are 

adversetothisFresidentin~yfCSPCCtSrcquiringw~~lcgalaad~~cnsponses,therr 

should be no doubt as to its applicability here. 

Thedistxictwurtalsogavean uroneoussignificancetatbefactthatthcremayat 

times be tension between the interests of the President personally and thost of his 

Adminishation, ruling that the doctrine did not apply +precisely because the Presidentas an 

individual has interests that conflict with the interests of the Of&x of the President.” JA. 176. 

But as indkated above, for the common interest protection to apply, there need not be a perfect 

file summaries in violation of the Privacy Act. 

See. e.g, “House Funds Path to Impeachment,” Washington Times (March 26,1998). 311 
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identity of interest but only a commonality of some interests. The ruling also ignores the very 

rationale for the doctrine. It is because Resident Clinton perso&ly m out with.,signifkant 

wmaraninterrstswithhisawnAdminisaationthattherrisanetd,andajustificatioa,forthc 

twoscts0fwunseltownfc.r. Thef+ankdisu&onsandironingoutofdiff- inawaythat 

willkst~withiatbtbormdsofthcbw,boththe~rrdoflticialobjtctivesofthc 

Pruidultiscxactlywhatthecommonintuutiaduignedtoprotect Indcc&itisplainlkmlthis 

COIPf’sdtciSionintheAT&~~~thc~ofJsticeandMCIhedmanydiffmnt 

goalsandstrstegies,butprotectianof~~discprsionsof~attorneysaboutlcgal 

issuesinthtlawsuitsenablcdbotherrtitiestocondudthcircaseswithasmuchhapmonyand 

synergy as possible toward the achievement oftbegoalstlleyshucd. Thecaseisevenstmnger 

here, precisely because the President must himseIfw&ont and resolve any competing k&rests 

of the kind on which the district court focused. 

Finally, the wurt totally dismked the wmpelling practical need of personal 

counsel to confer wnfidentiaUy with White House wunscl onmyriad topics to assure that sound 

and faczually based legal advice is given to the President pasonally and inhisrole as Chief 

Executive. Thevcrymattcrstbatpcrsonalw~lmustattcndtowithrrspecttotheJonescivil 

suit and the Whitewater grand jury investigation are also &ssible g&t f6r the OlC and 

impeachment inquiries, which obviously affect William J. Clinton in bath his official and 

personal capacities. Neither set of counsel can provide fully informed legal advice unless they 

are able to confkr candidly on a host of legal, ktual and strategic matters, such as wnsidering 

the appropriateness of assert@ various deferws, o&ctions, and privileges, analyzing tactical 

decisions that may have significant long-term ramifications, dealing with leaks from the OlC, 

assigning responsibility for document searches and production to assure a wmprchensive 
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subpoena ruponae is made, understanding how requests for official information - such as White 

Housemedicalrewrds-shouldbe&ress&dealingrespoGblyand accmately W#I public 

aadprrss~~m~~~l~~~diffamtw~ldonottalsc 

.~arlminforlnedlegalpo9itions,assraingthattbecliultfulfillshiswnstitutiod 

dutieswhileawarcofthcirimpactontipanumalhrcsts,andthclistgoason. Absentthe 

abili~ to confer, private wunsal cannot assure they are fully apphcd of the official implitions 

ItistmdeniablethatbothtbePrrsidentpasoaallyandhisWhitcHouschave~ 

numerous and wmplicated legal demands as a result of tlx a suit and the OlC’s 

investigation. It is only by %nwurag[ingJ full and hnk wmmunication between attomcys” for 

the President personally and for the White House that the “broada public Wrests in the 

observance of law and ariminishation of justice” can effectively be promoted. w 449 U.S. 

at 389.3y 

As the Brief for the White House demo-, the attomey-clknt privilege applies to 
confidential communications between government attomcysandtheirgovemm ent clients 
in the same absolute manner in which it applies to communicatkms between private 
counsel and their clients. Ifthis Court were to wnclude, however, that as a general 
matter the privilege that applies to government atmmeys may be qualified rather than 
absolute, this should not dilute the absolute nature of the privileged wmmon interest 
comrnunieations with personal wunsel, whose privilege indisputably is and must remain 
absolute to effectuate its underiying purpose. 

The absolute personal privilege must trump a hypothetical qualified privilege in the 
common interest wntext in order to be wnsistent with the common interest rule’s 
unanimity recphment for waiver. An iz~tegral component of the common interest rule is 
that the privilege cannot be waived without the consent of all parties to the wnfidential 
communication. & p. 27 and n.19, w The unanimity requhunent is necessary to 
guamfee the cpnfidcl;tiality that makes the attomey-client privilege work. &, s 
Jntcrfa@h How De awarc. Inc. v. The Town of Gwnxtown, 841 F. Supp. 1393,1400- 



PrcsidcntClintonandthcWhitcHousedosbare“common irltuw&~as#toutpnviousfyin 

“Ibtworkpnxhxtdoctrineisaniejwubt8ourccofimmunityfrom 

255,257 (1D.N.H. 1985). It covers “not only ccmfi- communications bctwen the a#arrrey 

anticipation of litigation.” b rc Scaled Casq, 107 F3d 46,Sl (D.C. Cir. 1997). &pcDcxallv 

Hickman v. Taylor, 329 U.S. 495,510-11 (1947). However, litigation need only be 

contrmblatedatthetimetheworkispaformedfartbtdoctrinetoappiy,~~ 

Creek Corn., 885 F. Supp. 4,7 (DJ).C. 1995X and the term ‘Iitigation” is dcfmcd broadly to 

encompass any advm prow incMing iegislativc, administrative and other federal 

investigations, and grand jury proceedings, as well as civil litigatiox~~ 

01 (D. Del. 1994). To treat the gov cmmcnt attomcy-clicnt @ilcge as qualified in the 
common interest c~ntcxt would undcmxb the guarantee of confidcnMity just as would 
allowing one party’s waiver to govern the privilege for all others. 

Sss~~ln~~dJ~ProcetdydOS~
. 867 F.2d 539 (9th Cir. 1989) (gmnd jury 

imstigation); Jn n scaled cass, 676 F.2d 793 (DC. Cir. 1982) (SEC aad IRS . 
investigations); b n Gq@ Jury l’roce 473 F.2d 840,846 (8’ Cir. 1973) 
(“policies supporting protection of an attorney’s work product . . . are even moxe stf~ngly 
applicable in crimbal proocedings”); ;tD rc w SUM Ducts Tecygb 685 F. 
Supp. 49 (S.D.N.Y. 1988) (grand jury investigation); =&Q mt of the Law 
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doct&e~applicswithe@lfor#toworkprolrtuctthatisshwdamot@aaorgyshav&a 

CommoIl irntcm& including govaamaos andprivatcsaorneya.‘y 

Thiscollrt- workproduawaivainthc~case. Thtqucstionwas 

WhCthCrMCIhadW&Cdi@~workplQdUCtriglntrto documcmthathadbecnprrFurred 

byMCIduringthecourscofitspmscwtionofacivilantkustsuitagah@AT&Tandtkn 

shancdwiththegovenrmtntina~~tcastbnoughtbyfhego~ against AT&T. 

AT&T then sought those documents from the govcmmuu. ThCCOUCtIWiCWCdthCC8SClaWd 

notedthatthemanmodaa~~~hOlddaat”dcspitt~l~~l~ofthe 

documents to persons not on the same side of the litigation, the privilege zcmakd intact” 642 

F.2dat 1298. ThcCoratexplainedthrdWltworkproductpniviltsedocsnot~topmtecta 

confidential relationship, but rather to promote the adversary system by s&gumkg tk fiuits of 

anattomey’sbialpreparations~mthediscovery~ofthe~” kat1299. Thus, 

while “[t]he existence of common interests between tmn&o~ and tmnsfke is Flcvant to 

Govemine L,awvq 0 136 Bt cmt h (anticipation df litigation iochxdcs “a m SItcb 
asagrandjuzy... or an investigative legiskive hearing?. 

341 TheSupremeCourtinEiobltSrrcogSnizedthotthworkproductdoctrinesgpliestothe 
“files of the prosaxlti~~ even though the government plainly does not risk sanction or 
imprisonment in a criminal cast. 422 U.S. at 238 & x1.12. . 

351 &g, m, AT&T, 642 F.2d at 1300; Castle v. -0 Wwon. &, 744 F.2d 1464, 
1466-67 (1 lth Cir. 1984) ; fare Se Sec.- 130 F&D. 560,583 (E.D. Pa 1989). 
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deciding whether the disclosure is consktutt with the nature of the work product privilege,” the 

oppolmk.” IbiQr(cmphasisaddd).w 

ht#CEStiSSUCdOllCthatTbedistriacoultuTcdinconcl~onthecommon 

clear,theabsenfxofacommon iaercstisnutsuf6cicnttoeoDcludedrastbencbasbemawaivu. 

hasv0lunt8rilydiscl~thc~~~insucha mamrathatitislikelytobercvcaledtohis 

of the protection of the rule.” Bpwne of New Ypdr Citv. Inc. v. &Q&SC m 150 F.R.D. 465, 

479 (S.D.N.Y. 1993). 

36/ See a&,~ J.n n w 676 F.2d 793,809 (D.C. Cir. 1982) (%eca~~ it looks to the 
vitalityof~eardvtrsarygystanrathrr~~lyseekingtoprrsmreeonfidmtiality,the 
work product privilege is not aut0matic.aliy w&cd by any disclose to a third party”); 

292,295 (‘Temp. Emcxgwy Ct. of Ap. 1985) 
common-iashaiagtkfruitoftrial 

~~~o~‘~~a~~~~ withaguamnteof 
confidcntiaiity, does not nmssmily wshtutc a waiver of the work product privilege”) 
(quoting AT&T); J,atin Invmt Cm. v. Dra#&, 160 B.R. 262,264 (DE. Bank. Ct. 
1993). 
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communications.” J.A. M-45,18. The district court’s failure to cx&nmndkguidcdbythis 
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